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CFR section/subject Respondent
universe

Total annual
responses

Average time
per response

Total annual
burden hours

Total annual
burden cost

—Engineer’s Notice—Loss of Qualification .......... 40,000 can-
didates.

40 letters ........... 30 minutes ........ 20 hours ........... 720

240.307—Notice to Engineer—Disqual. ...................... 675 railroads ..... 650 notific. let-
ters.

1 hour ............... 650 hours ......... 20,150

240.309—Railroad Oversight Resp. ............................ 43 railroads ...... 43 reviews ........ 80 hours ........... 3,440 hours ...... 192,640
240.401—Engineer’s Appeal to FRA ........................... 40,000 Loco.

Eng.
100 petitions ..... 12 hours ........... 1,200 hours ...... 43,200

240.405—Railroad’s Response to Appeal ................... 675 railroads ..... 100 responses .. 6 hours ............. 600 hours ......... 22,800
240.407—Request For a Hearing ................................ 675 railroads/

40,000 Loco.
Eng..

15 hearing re-
quests.

30 minutes ........ 8 hours ............. 288

240.411—Appeals ........................................................ 675 ................... 2 appeal ........... 2 hours ............. 4 hours ............. 144

All estimates include the time for
reviewing instructions; searching
existing data sources; gathering or
maintaining the needed data; and
reviewing the information. For
information or a copy of the paperwork
package submitted to OMB contact
Robert Brogan at 202–493–6292.

OMB is required to make a decision
concerning the collection of information
requirements contained in this final rule
between 30 and 60 days after receipt of
this document.

FRA cannot impose a penalty on
persons for violating information
collection requirements which do not
display a current OMB control number,
if required. FRA intends to obtain
current OMB control numbers for any
new information collection
requirements resulting from this
rulemaking action prior to the effective
date of this rule. The valid OMB control
number for this information collection
is 2130–0533.

Environmental Impact
FRA has evaluated this regulation in

accordance with its ‘‘Procedures for
Considering Environmental Impacts’’
(FRA’s Procedures) (64 FR 28545, May
26, 1999) as required by the National
Environmental Policy Act (42 U.S.C.
4321 et seq.), other environmental
statutes, Executive Orders, and related
regulatory requirements. FRA has
determined that this regulation is not a
major FRA action (requiring the
preparation of an environmental impact
statement or environmental assessment)
because it is categorically excluded from
detailed environmental review pursuant
to section 4(c)(20) of FRA’s Procedures.
In accordance with section 4(c) and (e)
of FRA’s Procedures, the agency has
further concluded that no extraordinary
circumstances exist with respect to this
regulation that might trigger the need for
a more detailed environmental review.
As a result, FRA finds that this
regulation is not a major Federal action
significantly effecting the quality of the
human environment.

Federalism Implications

FRA believes it is in compliance with
Executive Order 13132. This rule will
not have a substantial effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. This regulation
will not have federalism implications
that impose substantial direct
compliance costs on State and local
governments. Meanwhile, State officials
were consulted to a practicable extent
through their participation in the RSAC,
a federal advisory committee discussed
earlier in the preamble.

The State of Wisconsin’s Office of the
Commissioner of Railroads was the only
State or local office to comment on the
NPRM. The State of Wisconsin
requested that FRA clarify whether and
to what extent Part 240 applies to the
qualifications for train conductors. FRA
addressed this comment in the preamble
under the headline ‘‘preemption.’’ FRA
brought the comment to the attention of
the Working Group, but RSAC was
unable to achieve a consensus
recommendation. FRA is responding to
the State of Wisconsin directly, rather
than publishing a response here,
because the request for legal guidance is
not based on any modification suggested
in the NPRM. A copy of FRA’s response
letter will be placed in the docket.

List of Subjects in 49 CFR Part 240

Penalties, Railroad employees,
Railroad safety, Reporting and
recordkeeping requirements.

Therefore, in consideration of the
foregoing, FRA amends part 240, Title
49, Code of Federal Regulations as
follows::

PART 240—[AMENDED]

1. The authority citation for Part 240
is revised to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20135;
49 CFR 1.49.

2. Section 240.1 is amended by
revising paragraph (b) to read as follows:

§ 240.1 Purpose and scope.

* * * * *
(b) This part prescribes minimum

Federal safety standards for the
eligibility, training, testing, certification
and monitoring of all locomotive
engineers to whom it applies. This part
does not restrict a railroad from
adopting and enforcing additional or
more stringent requirements not
inconsistent with this part.
* * * * *

3. Section 240.3 is revised to read as
follows:

§ 240.3 Application and responsibility for
compliance.

(a) Except as provided in paragraph
(b) of this section, this part applies to all
railroads.

(b) This part does not apply to—
(1) A railroad that operates only on

track inside an installation that is not
part of the general railroad system of
transportation; or

(2) Rapid transit operations in an
urban area that are not connected to the
general railroad system of
transportation.

(c) Although the duties imposed by
this part are generally stated in terms of
the duty of a railroad, each person,
including a contractor for a railroad,
who performs any function covered by
this part must perform that function in
accordance with this part.

4. Section 240.5 is amended by
revising the title and paragraphs (a), (b)
and (e) and adding paragraph (f) to read
as follows:

§ 240.5 Preemptive effect and
construction.

(a) Under 49 U.S.C. 20106, issuance of
the regulations in this part preempts any
State law, regulation, or order covering
the same subject matter, except an
additional or more stringent law,
regulation, or order that is necessary to
eliminate or reduce an essentially local
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safety hazard; is not incompatible with
a law, regulation, or order of the United
States Government; and does not
impose an unreasonable burden on
interstate commerce.

(b) FRA does not intend by issuance
of these regulations to preempt
provisions of State criminal law that
impose sanctions for reckless conduct
that leads to actual loss of life, injury,
or damage to property, whether such
provisions apply specifically to railroad
employees or generally to the public at
large.
* * * * *

(e) Nothing in this part shall be
construed to create or prohibit an
eligibility or entitlement to employment
in other service for the railroad as a
result of denial, suspension, or
revocation of certification under this
part.

(f) Nothing in this part shall be
deemed to abridge any additional
procedural rights or remedies not
inconsistent with this part that are
available to the employee under a
collective bargaining agreement, the
Railway Labor Act, or (with respect to
employment at will) at common law
with respect to removal from service or
other adverse action taken as a
consequence of this part.

5. Section 240.7 is amended by
revising the definition of Administrator,
Locomotive and Railroad and by adding
definitions of Dual purpose vehicle,
FRA, Person, Qualified, Railroad rolling
stock, Roadway maintenance
equipment, Service, and Specialized
roadway maintenance equipment in
alphabetical order as follows:
* * * * *

Administrator means the
Administrator of the Federal Railroad
Administration or the Administrator’s
delegate.
* * * * *

Dual purpose vehicle means a piece of
on-track equipment that is capable of
moving railroad rolling stock and may
also function as roadway maintenance
equipment.
* * * * *

FRA means the Federal Railroad
Administration.
* * * * *

Locomotive means a piece of on-track
equipment (other than specialized
roadway maintenance equipment or a
dual purpose vehicle operating in
accordance with § 240.104(a)(2):

(1) With one or more propelling
motors designed for moving other
equipment;

(2) With one or more propelling
motors designed to carry freight or
passenger traffic or both; or

(3) Without propelling motors but
with one or more control stands.
* * * * *

Person means an entity of any type
covered under 1 U.S.C. 1, including but
not limited to the following: a railroad;
a manager, supervisor, official, or other
employee or agent of a railroad; any
owner, manufacturer, lessor, or lessee of
railroad equipment, track, or facilities;
any independent contractor providing
goods or services to a railroad; and any
employee of such owner, manufacturer,
lessor, lessee, or independent
contractor.

Qualified means a person who has
passed all appropriate training and
testing programs required by the
railroad and this part and who,
therefore, has actual knowledge or may
reasonably be expected to have
knowledge of the subject on which the
person is qualified.

Railroad means any form of
nonhighway ground transportation that
runs on rails or electromagnetic
guideways and any entity providing
such transportation, including

(1) Commuter or other short-haul
railroad passenger service in a
metropolitan or suburban area and
commuter railroad service that was
operated by the Consolidated Rail
Corporation on January 1, 1979; and

(2) High speed ground transportation
systems that connect metropolitan areas,
without regard to whether those systems
use new technologies not associated
with traditional railroads; but does not
include rapid transit operations in an
urban area that are not connected to the
general railroad system of
transportation.
* * * * *

Railroad rolling stock is on-track
equipment that is either a freight car (as
defined in § 215.5 of this chapter) or a
passenger car (as defined in § 238.5 of
this chapter).
* * * * *

Roadway maintenance equipment is
on-track equipment powered by any
means of energy other than hand power
which is used in conjunction with
maintenance, repair, construction or
inspection of track, bridges, roadway,
signal, communications, or electric
traction systems.
* * * * *

Service has the meaning given in Rule
5 of the Federal Rules of Civil Procedure
as amended. Similarly, the computation
of time provisions in Rule 6 of the
Federal Rules of Civil Procedure as
amended are also applicable in this part.
See also the definition of ‘‘filing in this
section.’’
* * * * *

Specialized roadway maintenance
equipment is roadway maintenance
equipment that does not have the
capability to move railroad rolling stock.
Any alteration of such equipment that
enables it to move railroad rolling stock
will require that the equipment be
treated as a dual purpose vehicle.
* * * * *

6. Section 240.9 is amended by
revising paragraphs (a) and (c) to read as
follows:

§ 240.9 Waivers.

(a) A person subject to a requirement
of this part may petition the
Administrator for a waiver of
compliance with such requirement. The
filing of such a petition does not affect
that person’s responsibility for
compliance with that requirement while
the petition is being considered.
* * * * *

(c) If the Administrator finds that a
waiver of compliance is in the public
interest and is consistent with railroad
safety, the Administrator may grant the
waiver subject to any conditions the
Administrator deems necessary.

7. Section 240.11 is amended by
revising the title and paragraphs (a), (b)
and (c) to read as follows:

§ 240.11 Penalties and consequences for
noncompliance.

(a) A person who violates any
requirement of this part or causes the
violation of any such requirement is
subject to a civil penalty of at least $500
and not more than $11,000 per
violation, except that: Penalties may be
assessed against individuals only for
willful violations, and, where a grossly
negligent violation or a pattern of
repeated violations has created an
imminent hazard of death or injury to
persons, or has caused death or injury,
a penalty not to exceed $22,000 per
violation may be assessed. Each day a
violation continues shall constitute a
separate offense. See Appendix A to this
part for a statement of agency civil
penalty policy.

(b) A person who violates any
requirement of this part or causes the
violation of any such requirement may
be subject to disqualification from all
safety-sensitive service in accordance
with part 209 of this chapter.

(c) A person who knowingly and
willfully falsifies a record or report
required by this part may be subject to
criminal penalties under 49 U.S.C.
21311.
* * * * *

8. Section 240.103 is amended by
revising paragraph (a) to read as follows:
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§ 240.103 Approval of design of individual
railroad programs by FRA.

(a) Each railroad shall submit its
written certification program and a
description of how its program
conforms to the specific requirements of
this part in accordance with the
procedures contained in appendix B to
this part and shall submit this written
certification program for approval at
least 60 days before commencing
operations.
* * * * *

9. Section 240.104 is added to read as
follows:

§ 240.104 Criteria for determining whether
movement of roadway maintenance
equipment or a dual purpose vehicle
requires a certified locomotive engineer.

(a) A railroad is not required to use a
certified locomotive engineer to perform
the following functions:

(1) Operate specialized roadway
maintenance equipment; or

(2) Operate a dual purpose vehicle
that is:

(i) Being operated in conjunction with
roadway maintenance and related
maintenance of way functions,
including traveling to and from the
work site;

(ii) Moving under authority of railroad
operating rules designated for the
movement of roadway maintenance
equipment that ensure the protection of
such equipment from train movements;
and

(iii) Being operated by an individual
trained and qualified in accordance
with §§ 214.341, 214.343, and 214.355
of this chapter.

(b) A railroad is required to use a
certified locomotive engineer when
operating a dual purpose vehicle other
than in accordance with paragraph (a)(2)
of this section.

10. Section 240.105 is amended by
revising paragraph (b)(4) and by adding
paragraph (c) to read as follows:

§ 240.105 Criteria for selection of
designated supervisors of locomotive
engineers.

* * * * *
(b) * * *
(4) Is a certified engineer who is

qualified on the physical characteristics
of the portion of the railroad on which
that person will perform the duties of a
Designated Supervisor of Locomotive
Engineers.

(c) If a railroad does not have any
Designated Supervisors of Locomotive
Engineers, and wishes to hire one, the
chief operating officer of the railroad
shall make a determination in writing
that the Designated Supervisor of
Locomotive Engineers designate

possesses the necessary performance
skills in accordance with § 240.127.
This determination shall take into
account any special operating
characteristics which are unique to that
railroad.

11. Section 240.111 is amended by
revising paragraphs (a) introductory
text, (a)(1), and (h) to read as follows:

§ 240.111 Individual’s duty to furnish data
on prior safety conduct as motor vehicle
operator.

(a) Except for initial certifications
under paragraph (b), (h), or (i) of
§ 240.201 or for persons covered by
§ 240.109(h), each person seeking
certification or recertification under this
part shall, within 366 days preceding
the date of the railroad’s decision on
certification or recertification:

(1) Take the actions required by
paragraphs (b) through (f) or paragraph
(g) of this section to make information
concerning his or her driving record
available to the railroad that is
considering such certification or
recertification; and
* * * * *

(h) Each certified locomotive engineer
or person seeking initial certification
shall report motor vehicle incidents
described in § 240.115 (b)(1) and (2) to
the employing railroad within 48 hours
of being convicted for, or completed
state action to cancel, revoke, suspend,
or deny a motor vehicle drivers license
for, such violations. For the purposes of
engineer certification, no railroad shall
require reporting earlier than 48 hours
after the conviction, or completed state
action to cancel, revoke, or deny a motor
vehicle drivers license.

12. Section 240.113 is amended by
revising paragraph (a) introductory text
to read as follows:

§ 240.113 Individual’s duty to furnish data
on prior safety conduct as an employee of
a different railroad.

(a) Except for initial certifications
under paragraphs (b), (h), or (i) of
§ 240.201 or for persons covered by
§ 240.109(h), each person seeking
certification under this part shall,
within 366 days preceding the date of
the railroad’s decision on certification
or recertification:
* * * * *

13. Section 240.117 is revised to read
as follows:

§ 240.117 Criteria for consideration of
operating rules compliance data.

(a) Each railroad’s program shall
include criteria and procedures for
implementing this section.

(b) A person who has demonstrated a
failure to comply, as described in

paragraph (e) of this section, with
railroad rules and practices for the safe
operation of trains shall not be currently
certified as a locomotive engineer.

(c)(1) A certified engineer who has
demonstrated a failure to comply, as
described in paragraph (e) of this
section, with railroad rules and
practices for the safe operation of trains
shall have his or her certification
revoked.

(2) A Designated Supervisor of
Locomotive Engineers, a certified
locomotive engineer pilot or an
instructor engineer who is monitoring,
piloting or instructing a locomotive
engineer and fails to take appropriate
action to prevent a violation of
paragraph (e) of this section, shall have
his or her certification revoked.
Appropriate action does not mean that
a supervisor, pilot or instructor must
prevent a violation from occurring at all
costs; the duty may be met by warning
an engineer of a potential or foreseeable
violation. A Designated Supervisor of
Locomotive Engineers will not be held
culpable under this section when this
monitoring event is conducted as part of
the railroad’s operational compliance
tests as defined in §§ 217.9 and 240.303
of this chapter.

(3) A person who is a certified
locomotive engineer but is called by a
railroad to perform the duty of a train
crew member other than that of
locomotive engineer, and is performing
such other duty, shall not have his or
her certification revoked based on
actions taken or not taken while
performing that duty.

(d) Limitations on consideration of
prior operating rule compliance data.
Except as provided for in paragraph (i)
of this section, in determining whether
a person may be or remain certified as
a locomotive engineer, a railroad shall
consider as operating rule compliance
data only conduct described in
paragraphs (e)(1) through (e)(5) of this
section that occurred within a period of
36 consecutive months prior to the
determination. A review of an existing
certification shall be initiated promptly
upon the occurrence and documentation
of any conduct described in this section.

(e) A railroad shall only consider
violations of its operating rules and
practices that involve:

(1) Failure to control a locomotive or
train in accordance with a signal
indication, excluding a hand or a radio
signal indication or a switch, that
requires a complete stop before passing
it;

(2) Failure to adhere to limitations
concerning train speed when the speed
at which the train was operated exceeds
the maximum authorized limit by at
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least 10 miles per hour. Where restricted
speed is in effect, railroads shall
consider only those violations of the
conditional clause of restricted speed
rules (i.e., the clause that requires
stopping within one half of the
locomotive engineer’s range of vision),
or the operational equivalent thereof,
which cause reportable accidents or
incidents under part 225 of this chapter,
as instances of failure to adhere to this
section;

(3) Failure to adhere to procedures for
the safe use of train or engine brakes
when the procedures are required for
compliance with the initial terminal,
intermediate terminal, or transfer train
and yard test provisions of 49 CFR part
232 or when the procedures are required
for compliance with the class 1, class
1A, class II, or running brake test
provisions of 49 CFR part 238;

(4) Occupying main track or a
segment of main track without proper
authority or permission;

(5) Failure to comply with
prohibitions against tampering with
locomotive mounted safety devices, or
knowingly operating or permitting to be
operated a train with an unauthorized
disabled safety device in the controlling
locomotive. (See 49 CFR part 218,
subpart D and Appendix C to part 218);

(6) Incidents of noncompliance with
§ 219.101 of this chapter; however such
incidents shall be considered as a
violation only for the purposes of
paragraphs (g)(2) and (3) of this section;

(f)(1) If in any single incident the
person’s conduct contravened more
than one operating rule or practice, that
event shall be treated as a single
violation for the purposes of this
section.

(2) A violation of one or more
operating rules or practices described in
paragraph (e)(1) through (e)(5) of this
section that occurs during a properly
conducted operational compliance test
subject to the provisions of this chapter
shall be counted in determining the
periods of ineligibility described in
paragraph (g) of this section.

(3) An operational test that is not
conducted in compliance with this part,
a railroad’s operating rules, or a
railroad’s program under § 217.9 of this
chapter, will not be considered a
legitimate test of operational skill or
knowledge, and will not be considered
for certification, recertification or
revocation purposes.

(g) A period of ineligibility described
in this paragraph shall:

(1) Begin, for a person not currently
certified, on the date of the railroad’s
written determination that the most
recent incident has occurred; or

(2) Begin, for a person currently
certified, on the date of the railroad’s
notification to the person that
recertification has been denied or
certification has been revoked; and

(3) Be determined according to the
following standards:

(i) In the case of a single incident
involving violation of one or more of the
operating rules or practices described in
paragraphs (e)(1) through (e)(5) of this
section, the person shall have his or her
certificate revoked for a period of one
month.

(ii) In the case of two separate
incidents involving a violation of one or
more of the operating rules or practices
described in paragraphs (e)(1) through
(e)(5) of this section, that occurred
within 24 months of each other, the
person shall have his or her certificate
revoked for a period of six months.

(iii) In the case of three separate
incidents involving violations of one or
more of the operating rules or practices,
described in paragraphs (e)(1) through
(e)(6) of this section, that occurred
within 36 months of each other, the
person shall have his or her certificate
revoked for a period of one year.

(iv) In the case of four separate
incidents involving violations of one or
more of the operating rules or practices,
described in paragraphs (e)(1) through
(e)(6) of this section, that occurred
within 36 months of each other, the
person shall have his or her certificate
revoked for a period of three years.

(v) Where, based on the occurrence of
violations described in paragraph (e)(6)
of this section, different periods of
ineligibility may result under the
provisions of this section and § 240.119,
the longest period of revocation shall
control.

(4) Be reduced to the shorter periods
of ineligibility imposed by paragraphs
(g)(1) through (3) of this section as
amended, and effective January 7, 2000
if the incident:

(i) Occurred prior to January 7, 2000;
and

(ii) Involved violations described in
paragraphs (e)(1) through (e)(5) of this
section; and

(iii) Did not occur within 60 months
of a prior violation as described in
paragraph (e)(6) of this section.

(h) Future eligibility to hold
certificate. A person whose certification
has been denied or revoked shall be
eligible for grant or reinstatement of the
certificate prior to the expiration of the
initial period of revocation only if:

(1) The denial or revocation of
certification in accordance with the
provisions of paragraph (g)(3) of this
section is for a period of one year or
less;

(2) Certification was denied or
revoked for reasons other than
noncompliance with § 219.101 of this
chapter;

(3) The person has been evaluated by
a Designated Supervisor of Locomotive
Engineers and determined to have
received adequate remedial training;

(4) The person has successfully
completed any mandatory program of
training or retraining, if that was
determined to be necessary by the
railroad prior to return to service; and

(5) At least one half the pertinent
period of ineligibility specified in
paragraph (g)(3) of this section has
elapsed.

(i) In no event shall incidents that
meet the criteria of paragraphs (i)(1)
through (4) of this section be considered
as prior incidents for the purposes of
paragraph (g)(3) of this section even
though such incidents could have been
or were validly determined to be
violations at the time they occurred.
Incidents that shall not be considered
under paragraph (g)(3) of this section are
those that:

(1) Occurred prior to May 10, 1993;
(2) Involved violations of one or more

of the following operating rules or
practices:

(i) Failure to control a locomotive or
train in accordance with a signal
indication;

(ii) Failure to adhere to limitations
concerning train speed;

(iii) Failure to adhere to procedures
for the safe use of train or engine brakes;
or

(iv) Entering track segment without
proper authority;

(3) Were or could have been found to
be violations under this section
contained in the 49 CFR, parts 200 to
399, edition revised as of October 1,
1992; and

(4) Would not be a violation of
paragraph (e) of this section.

(j) In no event shall incidents that
meet the criteria of paragraphs (j)(1)
through (2) of this section be considered
as prior incidents for the purposes of
paragraph (g)(3) of this section even
though such incidents could have been
or were validly determined to be
violations at the time they occurred.
Incidents that shall not be considered
under paragraph (g)(3) of this section are
those that:

(1) Occurred prior to January 7, 2000;
(2) Involved violations of one or more

of the following operating rules or
practices:

(i) Failure to control a locomotive or
train in accordance with a signal
indication that requires a complete stop
before passing it;

(ii) Failure to adhere to limitations
concerning train speed when the speed
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at which the train was operated exceeds
the maximum authorized limit by at
least 10 miles per hour or by more than
one half of the authorized speed,
whichever is less;

(3) Were or could have been found to
be violations under this section
contained in the 49 CFR, parts 200 to
399, edition revised as of October 1,
1999; and

(4) Would not be a violation of
paragraph (e) of this section.

14. Section 240.121 is amended by
revising paragraphs (b), (c)(3) and (e),
and adding paragraph (f) to read as
follows:

§ 240.121 Criteria for vision and hearing
acuity data.
* * * * *

(b) Fitness requirement. In order to be
currently certified as a locomotive
engineer, except as permitted by
paragraph (e) of this section, a person’s
vision and hearing shall meet or exceed
the standards prescribed in this section
and appendix F to this part. It is
recommended that each test conducted
pursuant to this section should be
performed according to any directions
supplied by the manufacturer of such
test and any American National
Standards Institute (ANSI) standards
that are applicable.

(c) * * *
(3) The ability to recognize and

distinguish between the colors of
railroad signals as demonstrated by
successfully completing one of the tests
in appendix F to this part.
* * * * *

(e) A person not meeting the
thresholds in paragraphs (c) and (d) of
this section shall, upon request, be
subject to further medical evaluation by
a railroad’s medical examiner to
determine that person’s ability to safely
operate a locomotive. In accordance
with the guidance prescribed in
appendix F to this part, a person is
entitled to one retest without making
any showing and to another retest if the
person provides evidence substantiating
that circumstances have changed since
the last test to the extent that the person
could now arguably operate a
locomotive or train safely. The railroad
shall provide its medical examiner with
a copy of this part, including all
appendices. If, after consultation with
one of the railroad’s designated
supervisors of locomotive engineers, the
medical examiner concludes that,
despite not meeting the threshold(s) in
paragraphs (c) and (d) of this section,
the person has the ability to safely
operate a locomotive, the person may be
certified as a locomotive engineer and
such certification conditioned on any

special restrictions the medical
examiner determines in writing to be
necessary.

(f) As a condition of maintaining
certification, each certified locomotive
engineer shall notify his or her
employing railroad’s medical
department or, if no such department
exists, an appropriate railroad official if
the person’s best correctable vision or
hearing has deteriorated to the extent
that the person no longer meets one or
more of the prescribed vision or hearing
standards or requirements of this
section. This notification is required
prior to any subsequent operation of a
locomotive or train which would
require a certified locomotive engineer.

15. Section 240.123 is amended by
revising paragraph (b) and adding
paragraph (d) to read as follows:

§ 240.123 Criteria for initial and continuing
education.
* * * * *

(b) A railroad shall provide for the
continuing education of certified
locomotive engineers to ensure that
each engineer maintains the necessary
knowledge, skill and ability concerning
personal safety, operating rules and
practices, mechanical condition of
equipment, methods of safe train
handling (including familiarity with
physical characteristics as determined
by a qualified Designated Supervisor of
Locomotive Engineers), and relevant
Federal safety rules.
* * * * *

(d) Pursuant to paragraphs (b) and (c)
of this section, a person may acquire
familiarity with the physical
characteristics of a territory through the
following methods if the specific
conditions included in the description
of each method are met. The methods
used by a railroad for familiarizing its
engineers with new territory while
starting up a new railroad, starting
operations over newly acquired rail
lines, or reopening of a long unused
route, shall be described in the
railroad’s locomotive engineer
qualification program required under
this part and submitted according to the
procedures described in Appendix B to
this part.

(1) If ownership of a railroad is being
transferred from one company to
another, the engineer(s) of the acquiring
company may receive familiarization
training from the selling company prior
to the acquiring railroad commencing
operation; or

(2) Failing to obtain familiarization
training from the previous owner,
opening a new rail line, or reopening an
unused route would require that the
engineer(s) obtain familiarization

through other methods. Acceptable
methods of obtaining familiarization
include using hyrail trips or initial lite
locomotive trips in compliance with
what is specified in the railroad’s
locomotive engineer qualification
program required under this part and
submitted according to the procedures
described in Appendix B to this part.

16. Section 240.127 is amended by
revising paragraph (c)(2) to read as
follows:

§ 240.127 Criteria for examining skill
performance.

* * * * *
(c) * * *
(2) Conducted by a Designated

Supervisor of Locomotive Engineers,
who does not need to be qualified on
the physical characteristics of the
territory over which the test will be
conducted;
* * * * *

17. Section 240.129 is amended by
revising paragraph (c)(2) to read as
follows:

§ 240.129 Criteria for monitoring
operational performance of certified
engineers.

* * * * *
(c) * * *
(2) Be designed so that each engineer

shall be annually monitored by a
Designated Supervisor of Locomotive
Engineers, who does not need to be
qualified on the physical characteristics
of the territory over which the
operational performance monitoring
will be conducted;
* * * * *

18. Section 240.213 is amended by
revising paragraph (b)(3) to read as
follows:

§ 240.213 Procedures for making the
determination on completion of training
program.

* * * * *
(b) * * *
(3) A qualified Designated Supervisor

of Locomotive Engineers has
determined that the person is familiar
with the physical characteristics of the
railroad or its pertinent segments.

19. Section 240.217 is amended by
revising paragraphs (a)(1), (a)(2), (a)(3),
(a)(4), and (c)(2) to read as follows:

§ 240.217 Time limitations for making
determinations.

(a) * * *
(1) A determination concerning

eligibility and the eligibility data being
relied on were furnished more than 366
days before the date of the railroad’s
certification decision;

(2) A determination concerning visual
and hearing acuity and the medical
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examination being relied on was
conducted more than 366 days before
the date of the railroad’s recertification
decision;

(3) A determination concerning
demonstrated knowledge and the
knowledge examination being relied on
was conducted more than 366 days
before the date of the railroad’s
certification decision; or

(4) A determination concerning
demonstrated performance skills and
the performance skill testing being
relied on was conducted more than 366
days before the date of the railroad’s
certification decision;
* * * * *

(c) * * *
(2) Rely on a certification issued by

another railroad that is more than 36
months old.
* * * * *

20. Section 240.223 is amended by
revising paragraph (a)(1) to read as
follows:

§ 240.223 Criteria for the certificate.
(a) * * *
(1) Identify the railroad or parent

company that is issuing it;
* * * * *

21. Section 240.225 is revised to read
as follows:

§ 240.225 Reliance on qualification
determinations made by other railroads.

(a) After December 31, 1991, a
railroad that is considering certification
of a person as a qualified engineer may
rely on determinations made by another
railroad concerning that person’s
qualifications. The railroad’s
certification program shall address how
the railroad will administer the training
of previously uncertified engineers with
extensive operating experience or
previously certified engineers who have
had their certification expire. If a
railroad’s certification program fails to
specify how to train a previously
certified engineer hired from another
railroad, then the railroad shall require
the newly hired engineer to take the
hiring railroad’s entire training program.
A railroad relying on another’s
certification shall determine that:

(1) The prior certification is still valid
in accordance with the provisions of
§§ 240.201, 240.217, and 240.307;

(2) The prior certification was for the
same classification of locomotive or
train service as the certification being
issued under this section;

(3) The person has received training
on and visually observed the physical
characteristics of the new territory in
accordance with § 240.123;

(4) The person has demonstrated the
necessary knowledge concerning the

railroad’s operating rules in accordance
with § 240.125;

(5) The person has demonstrated the
necessary performance skills concerning
the railroad’s operating rules in
accordance with § 240.127.

(b) [Reserved].
22. Section 240.229 is amended by

revising paragraph (c) to read as follows:

§ 240.229 Requirements for joint
operations territory.

* * * * *
(c) A railroad that controls joint

operations may rely on the certification
issued by another railroad under the
following conditions:

(1) The controlling railroad shall
determine:

(i) That the person has been certified
as a qualified engineer under the
provisions of this part by the railroad
which employs that individual;

(ii) That the person certified as a
locomotive engineer by the other
railroad has demonstrated the necessary
knowledge concerning the controlling
railroad’s operating rules, if the rules are
different;

(iii) That the person certified as a
locomotive engineer by the other
railroad has the necessary operating
skills concerning the joint operations
territory; and

(iv) That the person certified as a
locomotive engineer by the other
railroad has the necessary familiarity
with the physical characteristics for the
joint operations territory; and,

(2) The railroad which employs the
individual shall determine that the
person called to operate on the
controlling railroad is a certified
engineer who is qualified to operate on
that track segment; and

(3) Each locomotive engineer who is
called to operate on another railroad
shall:

(i) Be qualified on the segment of
track upon which he or she will operate
in accordance with the requirements set
forth by the controlling railroad; and,

(ii) Immediately notify the railroad
upon which he or she is employed if he
or she is not qualified to perform that
service.
* * * * *

23. Section 240.231 is added to
subpart C to read as follows:

§ 240.231 Requirements for locomotive
engineers unfamiliar with physical
characteristics in other than joint
operations.

(a) Except as provided in paragraph
(b) of this section, no locomotive
engineer shall operate a locomotive over
a territory unless he or she is qualified
on the physical characteristics of the

territory pursuant to the railroad’s
certification program.

(b) Except as provided in paragraph
(c) of this section, if a locomotive
engineer lacks qualification on the
physical characteristics required by
paragraph (a) of this section, he or she
shall be assisted by a pilot qualified
over the territory pursuant to the
railroad’s certification program.

(1) For a locomotive engineer who has
never been qualified on the physical
characteristics of the territory over
which he or she is to operate a
locomotive or train, the pilot shall be a
person qualified and certified as a
locomotive engineer who is not an
assigned crew member.

(2) For a locomotive engineer who
was previously qualified on the physical
characteristics of the territory over
which he or she is to operate a
locomotive or train, but whose
qualification has expired, the pilot may
be any person, who is not an assigned
crew member, qualified on the physical
characteristics of the territory.

(c) Pilots are not required if the
movement is on a section of track with
an average grade of less than 1% over
3 continuous miles, and

(1) The track is other than a main
track; or

(2) The maximum distance the
locomotive or train will be operated
does not exceed one mile; or

(3) The maximum authorized speed
for any operation on the track does not
exceed 20 miles per hour; or

(4) Operations are conducted under
operating rules that require every
locomotive and train to proceed at a
speed that permits stopping within one
half the range of vision of the
locomotive engineer.

24. Section 240.305 is amended by
revising paragraph (a) to read as follows:

§ 240.305 Prohibited conduct.
(a) It shall be unlawful to:
(1) Operate a locomotive or train past

a signal indication, excluding a hand or
a radio signal indication or a switch,
that requires a complete stop before
passing it; or

(2) Operate a locomotive or train at a
speed which exceeds the maximum
authorized limit by at least 10 miles per
hour. Where restricted speed is in effect,
only those violations of the conditional
clause of restricted speed rules (i.e., the
clause that requires stopping within one
half of the locomotive engineer’s range
of vision), or the operational equivalent
thereof, which cause reportable
accidents or incidents under part 225 of
this chapter, shall be considered
instances of failure to adhere to this
section; or

VerDate 29-OCT-99 17:57 Nov 05, 1999 Jkt 190000 PO 00000 Frm 00029 Fmt 4701 Sfmt 4700 E:\FR\FM\08NOR2.XXX pfrm08 PsN: 08NOR2



60994 Federal Register / Vol. 64, No. 215 / Monday, November 8, 1999 / Rules and Regulations

(3) Operate a locomotive or train
without adhering to procedures for the
safe use of train or engine brakes when
the procedures are required for
compliance with the initial terminal,
intermediate terminal, or transfer train
and yard test provisions of 49 CFR part
232 or when the procedures are required
for compliance with the class 1, class
1A, class II, or running brake test
provisions of 49 CFR part 238;

(4) Fail to comply with any
mandatory directive concerning the
movement of a locomotive or train by
occupying main track or a segment of
main track without proper authority or
permission;

(5) Fail to comply with prohibitions
against tampering with locomotive
mounted safety devices, or knowingly
operate or permit to be operated a train
with an unauthorized disabled safety
device in the controlling locomotive.
(See 49 CFR part 218, subpart D, and
appendix C to part 218);

(6) Be a Designated Supervisor of
Locomotive Engineers, a certified
locomotive engineer pilot or an
instructor engineer who is monitoring,
piloting or instructing a locomotive
engineer and fails to take appropriate
action to prevent a violation of
paragraphs (a)(1) through (a)(5) of this
section. Appropriate action does not
mean that a supervisor, pilot or
instructor must prevent a violation from
occurring at all costs; the duty may be
met by warning an engineer of a
potential or foreseeable violation. A
Designated Supervisor of Locomotive
Engineers will not be held culpable
under this section when this monitoring
event is conducted as part of the
railroad’s operational compliance tests
as defined in §§ 217.9 and 240.303 of
this chapter.
* * * * *

25. Section 240.307 is amended by
revising paragraphs (b)(2), (c)
introductory text, (c)(2), (c)(10), (e) and
adding paragraphs (i), (j), and (k) to read
as follows:

§ 240.307 Revocation of certification.
* * * * *

(b) * * *
(2) Prior to or upon suspending the

person’s certificate, provide notice of
the reason for the suspension, the
pending revocation, and an opportunity
for a hearing before a presiding officer
other than the investigating officer. The
notice may initially be given either
orally or in writing. If given orally, it
must be confirmed in writing and the
written confirmation must be made
promptly. Written confirmation which
conforms to the notification provisions
of an applicable collective bargaining

agreement shall be deemed to satisfy the
written confirmation requirements of
this section. In the absence of an
applicable collective bargaining
agreement provision, the written
confirmation must be made within 96
hours.
* * * * *

(c) Except as provided for in
paragraphs (d), (f), (i) and (j) of this
section, a hearing required by this
section shall be conducted in
accordance with the following
procedures:
* * * * *

(2) The hearing shall be conducted by
a presiding officer, who can be any
qualified person authorized by the
railroad other than the investigating
officer.
* * * * *

(10) No later than 10 days after the
close of the record, a railroad official,
other than the investigating officer, shall
prepare and sign a written decision in
the proceeding.
* * * * *

(e) A hearing required under this
section may be consolidated with any
disciplinary or other hearing arising
from the same facts, but in all instances
a railroad official, other than the
investigating officer, shall make separate
findings as to the revocation required
under this section.
* * * * *

(i) A railroad:
(1) Shall not determine that the

person failed to meet the qualification
requirements of this part and shall not
revoke the person’s certification as
provided for in paragraph (a) of this
section if sufficient evidence exists to
establish that an intervening cause
prevented or materially impaired the
locomotive engineer’s ability to comply
with the railroad operating rule or
practice which constitutes a violation
under § 240.117(e)(1) through (e)(5) of
this part; or

(2) May determine that the person
meets the qualification requirements of
this part and decide not to revoke the
person’s certification as provided for in
paragraph (a) of this section if sufficient
evidence exists to establish that the
violation of § 240.117(e)(1) through
(e)(5) of this part was of a minimal
nature and had no direct or potential
effect on rail safety.

(j) The railroad shall place the
relevant information in the records
maintained in compliance with
§ 240.309 for Class I (including the
National Railroad Passenger
Corporation) and Class II railroads, and
§ 240.15 for Class III railroads if
sufficient evidence meeting the criteria

provided in paragraph (i) of this section,
becomes available either:

(1) Prior to a railroad’s action to
suspend the certificate as provided for
in paragraph (b)(1) of this section; or

(2) Prior to the convening of the
hearing provided for in this section;

(k) Provided that the railroad makes a
good faith determination after a
reasonable inquiry that the course of
conduct provided for in paragraph (i) of
this section is appropriate, the railroad
which does not suspend a locomotive
engineer’s certification, as provided for
in paragraph (a) of this section, is not in
violation of paragraph (a) of this section.

26. Section 240.309 is amended by
revising paragraphs (e) introductory
text, (e)(3), (e)(5), (e)(7), and (e)(8),
removing paragraph (e)(10) and
redesignating the second set of
paragraphs (e) introductory text, (e)(1),
(e)(2) and (e)(3) as paragraph (h)
introductory text, (h)(1), (h)(2) and
(h)(3), and revising them to read as
follows:

§ 240.309 Railroad oversight
responsibilities.
* * * * *

(e) For reporting purposes,
information about the nature of detected
poor safety conduct shall be capable of
segregation for study and evaluation
purposes into the following categories:
* * * * *

(3) Incidents involving
noncompliance with the procedures for
the safe use of train or engine brakes
when the procedures are required for
compliance with the initial terminal,
intermediate terminal, or transfer train
and yard test provisions of 49 CFR part
232 or when the procedures are required
for compliance with the class 1, class
1A, class II, or running brake test
provisions of 49 CFR part 238;
* * * * *

(5) Incidents involving
noncompliance with the railroad’s
operating rules resulting in operation of
a locomotive or train past any signal,
excluding a hand or a radio signal
indication or a switch, that requires a
complete stop before passing it;

(6) Incidents involving
noncompliance with the provisions of
restricted speed, and the operational
equivalent thereof, that must be
reported under the provisions of part
225 of this chapter;

(7) Incidents involving occupying
main track or a segment of main track
without proper authority or permission;

(8) Incidents involving the failure to
comply with prohibitions against
tampering with locomotive mounted
safety devices, or knowingly operating
or permitting to be operated a train with
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an unauthorized or disabled safety
device in the controlling locomotive;
* * * * *

(h) For reporting purposes each
category of detected poor safety conduct
identified in paragraph (d) of this
section shall be capable of being
annotated to reflect the following:

(1) The total number of incidents in
that category;

(2) The number of incidents within
that total which reflect incidents
requiring an FRA accident/incident
report; and

(3) The number of incidents within
that total which were detected as a
result of a scheduled operational
monitoring effort.

27. Section 240.403 is amended by
revising paragraph (d) and adding
paragraph (e) to read as follows:

§ 240.403 Petition requirements.

* * * * *
(d) A petition seeking review of a

railroad’s decision to revoke
certification in accordance with the
procedures required by § 240.307 filed
with FRA more than 120 days after the
date of the railroad’s revocation
decision will be denied as untimely
except that the Locomotive Engineer
Review Board for cause shown may
extend the petition filing period at any
time in its discretion:

(1) Provided the request for extension
is filed before the expiration of the
period provided in this paragraph (d); or

(2) Provided that the failure to timely
file was the result of excusable neglect.

(e) A party aggrieved by a Board
decision to deny a petition as untimely
may file an appeal with the
Administrator in accordance with
§ 240.411.

28. Section 240.405 is amended by
revising paragraphs (a) and (c), and
adding paragraph (d)(3) to read as
follows:

§ 240.405 Processing qualification review
petitions.

(a) Each petition shall be
acknowledged in writing by FRA. The
acknowledgment shall contain the
docket number assigned to the petition
and a statement of FRA’s intention that
the Board will render a decision on this
petition within 180 days from the date
that the railroad’s response is received
or from the date upon which the
railroad’s response period has lapsed
pursuant to paragraph (c) of this section.
* * * * *

(c) The railroad will be given a period
of not to exceed 60 days to submit to
FRA any information that the railroad
considers pertinent to the petition. Late
filings will only be considered to the
extent practicable.

(d) * * *
(3) Submit the information in

triplicate to the Docket Clerk, Federal

Railroad Administration, 400 Seventh
Street SW., Washington, DC 20590;
* * * * *

29. Section 240.411 is amended by
revising paragraph (e) and adding
paragraph (f) to read as follows:

§ 240.411 Appeals.

* * * * *
(e) The Administrator may remand,

vacate, affirm, reverse, alter or modify
the decision of the presiding officer and
the Administrator’s decision constitutes
final agency action except where the
terms of the Administrator’s decision
(for example, remanding a case to the
presiding officer) show that the parties’
administrative remedies have not been
exhausted.

(f) Where a party files an appeal from
a Locomotive Engineer Review Board
decision pursuant to § 240.403(e), the
Administrator may affirm or vacate the
Board’s decision, and may remand the
petition to the Board for further
proceedings. An Administrator’s
decision to affirm the Board’s decision
constitutes final agency action.

30. Appendix A to part 240 is
amended by adding penalty entries for
§§ 240.104 and 240.231 and by revising
the penalty entries for §§ 240.105,
240.111, 240.117, 240.121, 240.225,
240.229, 240.305, 240.307, 240.309 and
footnote number 1 to read as follows:
BILLING CODE 4910–06–P

Appendix A to Part 240—Schedule of Civil Penalties 1

Section Violation Willful
violation

* * * * * * *
240.104—Allowing uncertified person to operate non-traditional locomotives ............................................................... 5,000 10,000
240.105—Failure to have or execute adequate procedure for selection of supervisors ................................................ 2,500 5,000

* * * * * * *
240.111—Furnishing Motor Vehicle Records:

(a) Failure to action required to make information available ................................................................................... 1,000 2,000
(b) Failure to request:

(1) local record .................................................................................................................................................. 1,000 2,000
(2) NDR record .................................................................................................................................................. 1,000 2,000

(f) Failure to request additional record ..................................................................................................................... 1,000 2,000
(g) Failure to notify of absence of license ................................................................................................................ 750 1,500
(h) Failure to submit request in timely manner ........................................................................................................ 750 1,500
(i) Failure to report within 48 hours or railroad taking certification action for not reporting earlier than 48 hours .. 1,000 2,000

* * * * * * *
240.117—Consideration of Operational Rules Compliance Records:

(a) Failure to have program and procedures ........................................................................................................... 5,000 10,000
(b–j) Failure to have adequate program or procedure ............................................................................................. 2,500 5,000

* * * * * * *
240.121—Failure to have adequate procedure for determining acuity ........................................................................... 2,500 5,000

(f) Failure of engineer to notify ................................................................................................................................. 2,500 5,000
240.123—Failure to have:

(b) Adequate procedures for continuing education .................................................................................................. 2,500 5,000
(c) adequate procedures for training new engineers ............................................................................................... 2,500 5,000
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Section Violation Willful
violation

* * * * * * *
240.225—Railroad Relying on Determination of Another:

(a) Failure to address in program or failure to require newly hired engineer to take entire training program ........ 5,000 7,500
(1) Reliance on expired certification .................................................................................................................. 2,500 5,000
(2) Reliance on wrong class of service ............................................................................................................. 2,500 5,000
(3) Failure to familiarize person with new operational territory ......................................................................... 2,000 4,000
(4) Failure to determine knowledge .................................................................................................................. 2,000 4,000
(5) Failure to determine performance skills ...................................................................................................... 2,000 4,000

* * * * * * *
240.229—Requirements for Joint Operations Territory:

(a) Allowing uncertified person to operate ............................................................................................................... 2,000 4,000
(b) Certifying without making determinations or relying on another railroad ........................................................... 2,500 5,000
(c) Failure of.

(1) controlling railroad certifying without determining certification status, knowledge, skills, or familiarity with
physical characteristics .................................................................................................................................. 4,000 8,000

(2) employing railroad to determine person’s certified and qualified status for controlling railroad ................. 4,000 8,000
(3) person to notify employing railroad of lack of qualifications ....................................................................... 4,000 8,000

(d) Failure to provide qualified person ..................................................................................................................... 2,000 4,000
240.231—Persons Qualified on Physical Characteristics in Other Than Joint Operations:

(a) Person unqualified, no exception applies or railroad does not adequately address in program ....................... 5,000 10,000
(b) Failure to have a pilot.

(1) for engineer who has never been qualified ................................................................................................. 4,000 8,000
(2) for engineer previously qualified .................................................................................................................. 2,500 5,000

* * * * * * *
240.305—Prohibited Conduct:

(a) Unlawful:
(1) passing of stop signal .................................................................................................................................. 2,500 5,000
(2) control of speed ........................................................................................................................................... 2,500 5,000
(3) brake tests ................................................................................................................................................... 2,500 5,000
(4) occupancy of main track .............................................................................................................................. 2,500 5,000
(5) tampering on operation with disabled safety device ................................................................................... 2,500 5,000
(6) supervisor, pilot, or instructor fails to take appropriate action .................................................................... 2,500 5,000

(b) Failure of engineer to:
(1) carry certificate ............................................................................................................................................. 1,000 2,000
(2) display certificate when requested .............................................................................................................. 1,000 2,000

(c) Failure of engineer to notify railroad of limitations or railroad requiring engineer to exceed limitations ............ 4,000 8,000
(d) Failure of engineer to notify railroad of denial or revocation ...................................................................... 4,000 8,000

240.307—Revocation of Certification:
(a) Failure to withdraw person from service ............................................................................................................. 2,500 5,000
(b) Failure to notify, provide hearing opportunity, or untimely procedures .............................................................. 2,500 5,000
(c–h) Failure of railroad to comply with hearing or waiver procedures .................................................................... 1,000 2,000
(j) Failure of railroad to make record ........................................................................................................................ 2,500 5,000
(k) Failure of railroad to conduct reasonable inquiry or make good faith determination ......................................... 5,000 10,000

240.309—Oversight Responsibility Report:
(a) Failure to report or to report on time .................................................................................................................. 1,000 2,000
(b–h) Incomplete or inaccurate report ...................................................................................................................... 2,000 4,000

* * * * * * *

1 A penalty may be assessed against an individual only for a willful violation. The Administrator reserves the right to assess a penalty of up to
$22,000 for any violation where circumstances warrant. See 49 CFR part 209, Appendix A.

BILLING CODE 4910–06–M

31. Appendix F is added to read as
follows:

Appendix F to Part 240—Medical
Standards Guidelines

(1) The purpose of this appendix is to
provide greater guidance on the procedures

that should be employed in administering the
vision and hearing requirements of
§§ 240.121 and 240,207.

(2) In determining whether a person has
the visual acuity that meets or exceeds the
requirements of this part, the following
testing protocols are deemed acceptable
testing methods for determining whether a

person has the ability to recognize and
distinguish among the colors used as signals
in the railroad industry. The acceptable test
methods are shown in the left hand column
and the criteria that should be employed to
determine whether a person has failed the
particular testing protocol are shown in the
right hand column.

Accepted tests Failure criteria

PSEUDOISOCHROMATIC PLATE TESTS

American Optical Company 1965 ............................................................ 5 or more errors on plates 1–15.
AOC—Hardy-Rand-Ritter plates—second edition ................................... Any error on plates 1–6 (plates 1–4 are for demonstration—test plate 1

is actually plate 5 in book)
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Accepted tests Failure criteria

Dvorine—Second edition .......................................................................... 3 or more errors on plates 1–15
Ishihara (14 plate) .................................................................................... 2 or more errors on plates 1–11.
Ishihara (16 plate) .................................................................................... 2 or more errors on plates 1–8.
Ishihara (24 plate) .................................................................................... 3 or more errors on plates 1–15.
Ishihara (38 plate) .................................................................................... 4 or more errors on plates 1–21.
Richmond Plates 1983 ............................................................................. 5 or more errors on plates 1–15.

MULTIFUNCTION VISION TESTER

Keystone Orthoscope ............................................................................... Any error.
OPTEC 2000 ............................................................................................ Any error.
Titmus Vision Tester ................................................................................. Any error.
Titmus II Vision Tester ............................................................................. Any error.

(3) In administering any of these protocols,
the person conducting the examination
should be aware that railroad signals do not
always occur in the same sequence and that
‘‘yellow signals’’ do not always appear to be
the same. It is not acceptable to use ‘‘yarn’’
or other materials to conduct a simple test to
determine whether the certification
candidate has the requisite vision. No person
shall be allowed to wear chromatic lenses
during an initial test of the person’s color
vision; the initial test is one conducted in
accordance with one of the accepted tests in
the chart and § 240.121(c)(3).

(4) An examinee who fails to meet the
criteria in the chart, may be further evaluated
as determined by the railroad’s medical
examiner. Ophthalmologic referral, field
testing, or other practical color testing may be
utilized depending on the experience of the

examinee. The railroad’s medical examiner
will review all pertinent information and,
under some circumstances, may restrict an
examinee who does not meet the criteria
from operating the train at night, during
adverse weather conditions or under other
circumstances. The intent of § 240.121(e) is
not to provide an examinee with the right to
make an infinite number of requests for
further evaluation, but to provide an
examinee with at least one opportunity to
prove that a hearing or vision test failure
does not mean the examinee cannot safely
operate a locomotive or train. Appropriate
further medical evaluation could include
providing another approved scientific
screening test or a field test. All railroads
should retain the discretion to limit the
number of retests that an examinee can
request but any cap placed on the number of

retests should not limit retesting when
changed circumstances would make such
retesting appropriate. Changed circumstances
would most likely occur if the examinee’s
medical condition has improved in some way
or if technology has advanced to the extent
that it arguably could compensate for a
hearing or vision deficiency.

(5) Engineers who wear contact lenses
should have good tolerance to the lenses and
should be instructed to have a pair of
corrective glasses available when on duty.

Issued in Washington, DC, on September
30, 1999.
Jolene M. Molitoris,
Administrator.
[FR Doc. 99–28930 Filed 11–5–99; 8:45 am]
BILLING CODE 4910–06–P
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